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1. Qualified Improvement Property
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Qualified Improvement Property (“QIP”):
▪ As has been well reported, the Tax Cut and Jobs Act (TCJA) 

included a provision that effectively excluded Qualified 
Improvement Property (QIP) from being subject to the allowance 
for bonus depreciation.

▪ The recently enacted Cares Act contained many sweeping changes 
to the Code, mainly it codified a definition of QIP, see IRC Section 
168(e)(6). 

› As defined in the Code, the term “qualified improvement property” 
means any improvement made by the taxpayer to an interior portion 
of a building which is nonresidential real property if such 
improvement is placed in service after the date such building was 
first placed in service. IRC Section 168(e)(6)

https://www.law.cornell.edu/definitions/uscode.php%3Fwidth=840&height=800&iframe=true&def_id=26-USC-774068963-1982398182&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:B:part:VI:section:168
https://www.law.cornell.edu/definitions/uscode.php%3Fwidth=840&height=800&iframe=true&def_id=26-USC-1663934414-1982401060&term_occur=999&term_src=
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QIP Continued:
A. The technical correction amends the TCJA to include these QIP provisions as if they 

were part of the original Act. Therefore, the new rules apply to any QIP placed in 
service after 9/27/17, allowing for the original TCJA binding contract rules that were 
applicable for property contracted for before 9/27 and place in service post 9/27.
1) Section 168(e)(3)(E) is amended to include at the end QIP. This section provides a list of property 

considered to be 15 year property. 15 year property is depreciation under section 168 under the 
150% declining balance method, switching to straight-line.

2) This change effectively allows taxpayers to claim bonus depreciation on property considered to 
be QIP.

3) Keep in mind if you elected to be a Real Property Trade or Business under the 163(j) rules, QIP’s 
ADS life would be 20 years, and therefore would not qualify for bonus depreciation for the years 
that election is effective.
a) Close attention will need to be paid to Revenue Procedure 2020-22 here, which covers IRS guidance on 

how to make and/or revoke various elections related to 163(j).
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QIP Continued:
B. A key piece of guidance recently released is Revenue Procedure 2020-25. The Revenue 

Procedure provided additional details and guidance on acceptable methods to implement the 
change of depreciation on Qualified Improvement Property, as well as various elections that 
could potentially be made related to bonus depreciation.

1) Acceptable formats to update prior depreciation on QIP include either:
a) Filing a Form 3115 to change from an impermissible to permissible method of accounting.

i. The 3115 must be filed with a timely filed return or a superseded return before the extended 
original due date, if an extension was filed.

ii. For 2019 returns currently filed without an extension an amended return with Form 3115 can be 
filed within the six-months of the original due date.

iii. There is no requirement to file the Form 3115 on the 2019 return – If a 2019 return has already 
been filed and the taxpayer does not wish to amend or supersede the return, a Form 3115 may be 
filed with the taxpayer’s 2020 tax return.

iv. There are reduced filing requirements now permitted with respect to the information to be 
included with the Form 3115.

b)  Alternatively, you may file an amended return for 2018, or Form 8082, 
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QIP Continued:
C. Rev. Proc. 2020-25 does NOT apply to any QIP placed in 

service by a taxpayer if the taxpayer either revoked or 
made a late Real Property Trade or Business election. See   
Rev. Proc. 2020-22 for guidance.

D. Rev. Proc. 2020-25 also went in to great detail on other 
depreciation elections that are outside the scope of this 
discussion.
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§ QIP analysis will have to be modeled out to determine the 
projected effect of the Real Property Trade or Business 
election under 163(j)
• We have worked with clients on their 10-year projections
• Decisions weigh on a number of factors, mainly the relative 

leverage of the property over time, projected duration of 
tenant leases, and the anticipated need for tenant 
improvements over time

• If project will remain highly leveraged, then its seemingly 
more beneficial to have the full interest deduction under 
163(j) versus the benefit of 100% bonus depreciation

§ Cost segregation studies still remain beneficial over time in 
being able to segregate out bonus eligible assets from the 
traditional building property

7

Our Take :
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2. Net Operating Loss Rules Modified 
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The Coronavirus Aid, Relief and Economic Security Act (CARES Act) makes significant changes to 
the net operating loss (NOL) rules, including technical corrections to provisions added by the Tax 
Cuts and Jobs Act (TCJA).
1. Five Year Carryback and Suspension of 80 Percent of Taxable Income Limitation

a) An NOL arising in a tax year beginning in 2018, 2019, and 2020 may be carried back five years 
(IRC Section 172(b)(1)(D)).

b) Taxpayers may elect to waive the carryback period and instead carry the NOL forward 
indefinitely (IRC Section 172(b)(3)).

c) The 20 year carryforward period for NOLs arising in tax years beginning before 2018 is 
unchanged (IRC 172(b)(1)(A)(ii)(I)).

Net Operating Loss Rules Rolled Modified 

9
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Net Operating Loss Rules Rolled Modified 
d) The rule limiting an NOL deduction that arises in tax year beginning after 2017 

to 80 percent of taxable income is suspended for a tax years beginning in 2018, 
2019, or 2020 (IRC Section 172(a)(1)).

e) Any portion of an unused NOL arising in a tax year beginning in 2018, 2019, or 
2020 is subject to the 80 percent of taxable income limit in tax years beginning 
after 2020 (IRC Section 172(a)(2)). 

10
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Net Operating Loss Rules Modified (cont.)
2. Extension of Time to Waive the Five-Year Carryback Period for 

2018 and 2019 NOLs
a) Generally, an election to waive the carryback period is required 

by the due date (including extensions) of the return for the tax 
year in which the NOL arose (IRC Section 172(b)(3)).

b) For NOLs that arose in tax years beginning in 2018 or 2019, the 
time for making the waiver election is extended to the due date 
(including extensions) for filing the taxpayer’s return for the first 
tax year ending after March 27, 2020, (IRC Section 
172(b)(1)(D)(v)(II)).  In other words, April 15, 2021, or October 
15, 2021, for a corporation with a calendar year end.

11
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Net Operating Loss Rules Modified (cont.)
3. Technical Corrections to the TCJA

a) For tax years that begin after 2020, the allowable NOL deduction in a carryforward year 
is equal to the sum of:
• The aggregate amount of unused NOLs that arose in tax years beginning before 2018 plus
• The lesser of:

− The aggregate amount of unused NOLs that arose in tax years that began after 2017 or
− 80 percent of the excess of taxable income computed without regard to NOL deductions and deductions 

claimed under Sections 199A or 250, over the aggregate amount of unused NOLs that arose in tax years 
that began before 2018 (IRC Section 172(a)(2)).

b) Previously, the 80 percent of taxable income was computed with no reductions for NOL 
carryforwards that arose before 2018 and considered deductions under Section 199A 
and Section 250 (IRC 172(a)(2) as amended by the TCJA).

12
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Net Operating Loss Rules Modified (cont.)
c) The CARES Act clarifies that the 80 percent of taxable income limitation and 

unlimited carryforward period both apply to tax years beginning after 2017 (IRC 
Sections 172(a)(2)(B) and 172(b)(1)(A)(ii)(II)).
• The TCJA provided that the 80 percent of taxable income limitation was effective for tax years 
beginning after 2017 (IRC 172(a) as amended by the TCJA), while the unlimited carryforward 
period and elimination of the ability to carryback NOLs was effective for tax year ending after 
2017 (IRC 172(b)(1)(A) as amended by the TCJA).

• This drafting error affected taxpayers with a 2017/2018 fiscal year.  An NOL incurred in a tax 
year that began in 2017 and ended in 2018 could not be carried back, received an unlimited 
carryforward period, but was not subject to the 80 percent of taxable income limit.

13
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Net Operating Loss Rules Modified (cont.)
4. Form 1045 and Form 1139 Due Dates

a) Generally, Form 1045 or Form 1139 are due by the end of the tax year that 
follows the NOL year (IRC Section 6411(a)).

b) Taxpayers that generated an NOL in a 2017/2018 fiscal year have until July 27, 
2020, to carryback the NOL using Form 1045 or Form 1139, make the election to 
waive the carryback period, or revoke an election previously made to waive the 
carryback period (CARES Act Section 2303(d) and Rev. Proc. 2020-24).

c) Taxpayers that generated an NOL in tax years beginning in 2018 and ended on or 
before June 30, 2019, have six additional months to file Form 1045 or Form 
1139 (See Notice 2020-26). 14
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▪ Leverage the power of tax software to determine which clients have incurred NOLs in 2018 and 2019 
was well as which clients incurred an NOL in a 2017/2018 fiscal year.

▪ Optimize the value of a 2018 or 2017/2018 fiscal year NOL by calculating the value of the NOL in both a 
carryback and carryforward scenario.  Tax rate arbitrage opportunities exist since tax rates are generally 
lower in 2018 and 2019 than rates were before 2018.

▪ Evaluate the impact of having to pay a balance due on July 15, 2020, with respect to a 2019 tax return 
without an NOL carryforward if a refund with respect to a 2018 carryback is not received by July 15, 
2020, as well as the impact of the decision to carry back an NOL on 2020 estimated tax payments.  

▪ State considerations – A Michigan NOL may be used in the manner set forth in IRC Section 172(b).  
However, taxpayers have the ability to carryback an NOL for Federal tax purposes, but relinquish the 
carryback period for Michigan tax purpose and vice versa (RAB 2017-14).

▪ IRC Section 165 considerations – IRC Section 165(i) allows losses attributable to a Federally declared 
disaster to be deducted on the taxpayer’s prior year return.  As a result, losses in incurred in 2020 that 
are eligible under IRC Section 165(i) to be deducted on the taxpayer’s prior year return have the 
potential increase a 2019 NOL. 15

Our Take:
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3. Employer Payroll Credit
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Employer Payroll Credit (aka “Employee 
Retention Credit”
▪ Pursuant to 2301 of the CARES Act certain employers may be eligible 

for a payroll tax credit equal to 50% of qualified wages paid by the 
employer which can be used to offset the employer's share of Social 
Security taxes remitted each calendar quarter. Qualified wages are 
limited to $10,000 per employee for all calendar quarters. This credit 
shall only apply to qualified wages paid after March 12, 2020, and 
before January 1, 2021.
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1.) Eligible Employers Include:
a) Those carrying on a trade or business during the 2020 calendar year that have fully 

or partially suspended their operations in any calendar quarter due to federal, state, 
or local government orders limiting commerce, travel, or group meetings due to the 
COVID-19 pandemic, or

b) Employers who have experienced a substantial decline in gross receipts during any 
calendar quarter beginning in the first calendar quarter of 2020.

• A substantial decline in gross receipts occurs during the first quarter in which gross receipts are less than 50% 
of the gross receipts for the same calendar quarter in 2019. 

• Employers with reduced gross receipts remain eligible employers until such calendar quarter 
following the calendar quarter in which gross receipts are greater than 80% of the gross receipts for 
the same calendar quarter in 2019.

c) Both the fully or partially suspended trade or business operations and reduced 
gross receipts requirements apply to all operations of a tax-exempt organization. 
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2.) Wages that Qualify for the Credit are as Follows:
a) For employers who had on average over 100 full-time employees in 2019, qualified wages include 

only wages paid to employees who are no longer providing services due to the fully or partially 
suspended trade or business operations or during the period the business has reduced gross receipts 
as outlined above. Essentially employer has retained employee during eligible period and continued 
to pay them but the employee is not working (i.e. furloughed with pay).

b) For employers who had on average less than 100 full-time employees in 2019, qualified wages 
include all wages paid to employees while the trade or business operations are fully or partially 
suspended or during the period the business has reduced gross receipts as outlined above. 

c) Qualified health plan expenses are also considered qualified wages if paid or incurred to provide and 
maintain a group health plan so long as such expense is excluded from the employees’ income.

d) Qualified wages do not include wages paid pursuant to the Families First Coronavirus Response Act 
under the expanded Family Medical Leave Act (FMLA) or paid sick leave provisions.
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2.) Wages that Qualify for the Credit - Continued:
f) Eligible wages cannot exceed the average amount paid to the employee during 

the 30 days prior to the qualifying period for a similar work period.
g) There is an overall limit of $10,000 of wages paid for all calendar quarters in 

which the credit is available.
h) In determining whether or not an employer meets the greater than 100 

employees test, related party rules under section 52 and 414(m) or (o) are 
applicable. 
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3.) The Credit is Calculated as Follows:
a) The payroll tax credit is equal to 50% of qualified 

wages paid with respect to each employee of the 
employer during the calendar quarter.

b) The credit is reduced by any credits received for 
› i. Paid Family leave or paid sick leave provided pursuant to 

the Families First Coronavirus Response Act;
› ii. Employing qualified veterans; and 
› iii. Research expenditures of qualified small businesses.

c) Any available credit remaining shall be treated as a 
refund of overpaid tax.
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4.) Special rules limiting the application 
of the payroll credit.
▪ Employers receiving a Small Business Act loan under section 7(a) shall not be eligible for 

this credit. Credits claimed prior to receiving a 7(a) would be subject to recapture.
▪ No credit is allowed under this provision for any wages paid to an employee for which the 

employer is receiving a work opportunity credit.
▪ Qualified wages taken into account for this credit may also not be taken into account for 

the paid family and medical leave credit. 
▪ Employers can take into consideration anticipated credits under this provision when 

making deposits of employment taxes.
▪ Credit only available with respect to wages paid after 3/12/20 and before 1/1/21
▪ Employers may elect out of the provisions of this credit for any calendar quarter. 22
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▪ Employers, even those that otherwise would meet the qualifications for this credit, may find it 
difficult to use the credit given the substantial downturn the business must experience in each 
quarter to qualify while still continuing to pay wages to the employees who are not working. 

▪ In addition, in many circumstances the employee may be economically better off remaining 
on unemployment, taking into account the additional federal benefits.

▪ It appears that insurance costs maintained for employees laid off will qualify as payments 
eligible for credit. 

▪ This can be effective for enterprises not eligible for PPP (like non-profits that are not 501(c)(3).
▪ FAQ 45 makes it clear that entities who return PPP under the safe harbor are treated as 

though they had not returned the PPP loan and are eligible. 
23

Our Take:
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▪ Revised Form 941 and instructions were recently published and are clear descriptions of how 
to claim the credit.

▪ Notice 2020-22 now provides clear exemption from penalties or interest under this program.
▪ The program provides clear rules and immediate self managed funding and is not limited to 

eight weeks of costs.

24

Our Take Continued:
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Deferred Payroll Tax Payment:
▪ The CARES Act under section 2302 also allows employers and self-employed individuals to delay payments of 

the employer share of Social Security payroll taxes (the 6.2% portion of Employer FICA and 50% of SECA tax 
under 1401(a)). The deferral applies to the deposit and payment requirements of the employer and the 
estimated taxes due (after date of enactment) and balance due on an individual return by a self-employed 
person.

▪ The payroll tax deferral period begins on the date of the enactment of the CARES Act and ends on January 1, 
2021.

▪ The deferred taxes must be remitted over a two year period, with half due by December 31, 2021, and the 
remainder due on December 31, 2022.

▪ Taxpayers that have section 7 (a) loans issued under the Small Business Act that are forgiven are ineligible for 
this deferral.

▪ Professional employer organizations are not liable for payment of the deferred tax the liability will fall upon 
the ultimate employer who contracted with the PEO.
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▪ Notice 2020-22 now provides clear exemption from penalties or interest under 
this program.

▪ The program provides clear rules and immediate self managed funding and is 
not limited to eight weeks of costs.

▪ This program is interest free, so actually better than the terms of the PPP.

26

Our Take:



© 2020 Cohen & Company

About Cohen & Company
▪ Named one of the fastest growing accounting firms in the country
▪ Offer assurance, tax and advisory services to clients throughout the U.S. and worldwide
▪ Serve a broad range of clients, from privately held companies and their owners; to public 

and private funds, advisors and fund service providers within the investment industry; 
to Fortune 1000 multinational enterprises

▪ Founded in 1977
▪ More than 650 associates in Illinois, Ohio, Maryland, Michigan, New York, Pennsylvania 

and Wisconsin; and an international presence in the Cayman Islands and Ireland

27
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Please contact us for more information


